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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,
Plaintiff-Respondent,
V.

JUSTIN BRET JENKINS,
Defendant-Appellant.
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)
)
)

NO. 47181-2019
ADA COUNTY NO. CR0l-18-26845

APPELLANT'S BRIEF

STATEMENT OF THE CASE

Nature of the Case
Following a jury trial, the jury found Justin Bret Jenkins guilty of felony possession of a
controlled substance and misdemeanor possession of drug paraphernalia. For possession of a
controlled substance, the district court imposed a unified sentence of five years, with three years
fixed, and retained jurisdiction.

On appeal, Mr. Jenkins asserts the district court abused its

discretion when it imposed his unified sentence and retained jurisdiction.
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Statement of the Facts & Course of Proceedings
Around 3:00 AM one night, Ada County Sheriffs Office Deputy Breckon contacted a
man sitting in a Nissan car parked by a Stinker Station in Boise.

(Presentence Report

(hereinafter, PSI), pp.2-3.) Deputy Breckon asked the man if he was okay, and if he would
provide a name and date of birth. (PSI, p.3.) The man stated his name was Justin Jenkins. (PSI,
p.3.) The deputy ran a warrants check, and dispatch confirmed that Mr. Jenkins had two separate
warrants for failure to appear. (See PSI, p.3.) Deputy Breckon arrested Mr. Jenkins. (See PSI,
p.3.) As Mr. Jenkins left the car, Deputy Henderson, the backup officer, saw something fall from
Mr. Jenkins' person. (See PSI, p.3.) Deputy Henderson inspected the object, which turned out to
be a clear plastic baggie that contained suspected methamphetamine. (See PSI, p.3.) Deputy
Breckon then searched the car, finding a glass pipe under the driver's seat where Mr. Jenkins had
been sitting.

(See PSI, p.3.) The substance in the baggie tested presumptively positive for

methamphetamine. (See PSI, p.3.) Deputy Breckon weighed the substance at 0.1 grams. (PSI,
p.3.) Officers determined that one Kyle Neumann was the registered owner of the car, and
Mr. Neumann's father told officers that Mr. Neumann had been in prison for about a year. (See

PSI, p.3.)
The State charged Mr. Jenkins by Information with possession of a controlled substance
and possession of drug paraphernalia. (R., pp.25-26.) Mr. Jenkins pleaded not guilty to the
charges. (R., p.32.) Following a jury trial, the jury found Mr. Jenkins guilty on both counts.
(R., p.106; see R., pp.82-88.)

Mr. Jenkins exercised his right to not participate in the presentence investigation process.
(E.g., PSI, p.3.) At the sentencing hearing, Mr. Jenkins recommended the district court consider
giving him credit for time served and commuting the case. (Tr., p.259, L.25 - p.260, L.17.) He
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recommended that sentence because of "his lack of felony criminal history, his desire to move
out of the state and start over, and also based on the amount of methamphetamine that he was
convicted of possessing." (Tr., p.260, Ls.3-7.) The State recommended the district court impose
a unified sentence of five years, with two years fixed, suspend the sentence, and retain
jurisdiction.

(Tr., p.257, L.23 - p.258, L.6.) For possession of a controlled substance, the

district court imposed a unified sentence of five years, with three years fixed, and retained
jurisdiction. 1 (R., pp.110-14.)

ISSUE
Did the district court abuse its discretion when it imposed a unified sentence of five years, with
three years fixed, and a period of retained jurisdiction, upon Mr. Jenkins following his conviction
for possession of a controlled substance?

ARGUMENT
The District Court Abused Its Discretion When It Imposed A Unified Sentence Of Five Years,
With Three Years Fixed, And A Period Of Retained Jurisdiction, Upon Mr. Jenkins Following
His Conviction For Possession Of A Controlled Substance
Mr. Jenkins asserts the district court abused its discretion when it imposed his unified
sentence of five years, with three years fixed, and retained jurisdiction. The district court should
have instead followed Mr. Jenkins' recommendations by giving him credit for time served and
commuting the case. (See Tr., p.259, L.25 - p.260, L.17.) Notably, the district court also went
beyond the State's recommendations, by imposing a fixed term of three years rather than two
years. (See Tr., p.257, L.23 - p.258, L.6.)
Where a defendant contends that the sentencing court imposed an excessively harsh
sentence, the appellate court will conduct an independent review of the record giving "due regard
1

For possession of drug paraphernalia, the district court imposed a sentence of 187 days in jail,
with credit for 187 days served. (R., p.111.)
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to the nature of the offense, the character of the offender, and the protection of the public
interest." State v. Strand, 137 Idaho 457, 460 (2002).
The Idaho Supreme Court has held that, "[w ]here a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court imposing
the sentence." State v. Jackson, 130 Idaho 293, 294 (1997) (internal quotation marks omitted).
Further, a trial court "generally has the discretion to commute a felony prison sentence and
confine a defendant in the county jail." State v. Brooks, 131 Idaho 608, 609 (Ct. App. 1998)
(citing LC. §§ 19-2601 & 19-2513). Mr. Jenkins does not assert that his sentence exceeds the
statutory maximum. Accordingly, in order to show an abuse of discretion, Mr. Jenkins must
show that in light of the governing criteria, the sentence was excessive considering any view of
the facts. Id. The governing criteria or objectives of criminal punishment are: (1) protection of
society; (2) deterrence of the individual and the public generally; (3) the possibility of
rehabilitation; and (4) punishment or retribution for wrongdoing.

Id.

An appellate court,

"[w]hen reviewing the length of a sentence ... consider[s] the defendant's entire sentence."

State v. Oliver, 144 Idaho 722, 726 (2007). The reviewing court will "presume that the fixed
portion of the sentence will be the defendant's probable term of confinement." Id.
Mr. Jenkins asserts his sentence is excessive considering any view of the facts, because
the district court did not adequately consider mitigating factors. Specifically, as Mr. Jenkins'
counsel asserted at the sentencing hearing, Mr. Jenkins was arrested and convicted for possession
of 0.1 grams of methamphetamine. (See Tr., p.258, Ls.17-18.) While Mr. Jenkins had a prior
misdemeanor history, he had no prior felony history. (Tr., p.258, Ls.19-21; see PSI, pp.4-7.)
Moreover, defense counsel informed the district court that Mr. Jenkins "is looking
forward to a fresh start in his life. His father passed away not too long ago. And he has a
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daughter who has some medical issues in Montana. And he has a very limited connection to
Idaho, at this point in time, and is hoping to start his life over in Montana, specifically in
Hamilton, Montana." (Tr. p.259, Ls.3-9.) Hamilton, a town of about 5,000 people about 50
miles south of Missoula, was where Mr. Jenkins "has two adult children and an infant grandchild
that he has not yet met." (Tr., p.259, Ls.9-13.) Mr. Jenkins told the district court, "I'm ready to
move on from this and ready to do it in a different state, being Montana, somewhere between
Missoula and Hamilton, but the details to be worked out later." (Tr., p.261, Ls.8-12.)
Additionally, Mr. Jenkins' counsel explained that Mr. Jenkins "is currently in worker
white. He was in the worker program and had two disciplinary issues while in the Ada County
Jail," one for tobacco and the other for returning a razor to the duty station late and in an
inappropriate fashion. (Tr., p.259, Ls.14-20; see PSI, p.7.) Although Mr. Jenkins had therefore
lost his worker status, he "subsequently gained it back after reapplying." (Tr., p.259, Ls.20-22.)
Because the district court did not adequately consider the above mitigating factors,
Mr. Jenkins' sentence is excessive considering any view of the facts. Thus, the district court
abused its discretion when it imposed his sentence.

CONCLUSION
For the above reasons, Mr. Jenkins respectfully requests that this Court reduce his
sentence as it deems appropriate. Alternatively, he requests that his case be remanded to the
district court for a new sentencing hearing.
DATED this 21 st day of January, 2020.

Isl Ben P. McGreevy
BEN P. MCGREEVY
Deputy State Appellate Public Defender
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